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State summary judgment rules provide that, if a motion for summary judgment is made and supported as provided in such rules, 
the adverse party may not rest upon the mere allegations or denials of his or her pleading.! The response, by affidavits or as 


otherwise provided in such rule, must set forth specific facts showing that there is a genuine issue for trial.” It is not enough 
that one opposing a motion for summary judgment claims that there is a genuine issue of material fact; some credible evidence 


showing the existence of such an issue must be presented.” 


Mere conclusions are insufficient to defeat a motion for summary judgment* as is evidence that would be inadmissible upon 
the trial.” The nonmovant must set forth specific facts showing a genuine issue for trial to resist summary judgment,° and 
affidavits must show that the affiant has personal knowledge of the facts.’ However, if the nonmovant presents direct evidence 
that, if believed by a jury, would be sufficient to win at trial, summary judgment is not appropriate® even if the movant presents 


conflicting evidence.” 
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To defeat a motion for summary judgment, the nonmoving party need not produce all of its evidence or prove its case but instead 


must only show the existence of a genuine factual dispute. 19 


Facts set forth in an affidavit in support of a motion for summary judgment will be presumed true if not controverted. H 


CUMULATIVE SUPPLEMENT 
Cases: 


While federal law clearly contemplates summary judgment in circumstances when there is truly no evidence of an essential 
element, the party moving for summary judgment must make some showing that evidence on an essential point is wholly 
lacking. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Bank of America, N.A. v. Fulcrum Enterprises, LLC, 20 F. Supp. 3d 594 
(S.D. Tex. 2014). 


Arrestee's affidavit in opposition to motion for summary judgment in arrestee's action asserting Federal Tort Claims Act (FTCA) 
false arrest and malicious prosecution claims against United States, and asserting Bivensclaim against officers for violating 
his Fourth Amendment rights, failed to state with particularity why additional discovery was necessary, and thus arrestee was 
not entitled to additional discovery prior to district court's order granting summary judgment in officers' and United States' 
favor; arrestee had been provided with police reports, documents, statements, photographs, and audio and video recordings 
in connection with case, and arrestee's affidavit opposing summary judgment stated that arrestee needed to depose officers 
to ascertain why they arrested him but did not specify how discovery regarding officers' state of mind could create material 
factual dispute. U.S. Const. Amend. 4; 28 U.S.C.A. §§ 1346(b), 2674; D.C. Code § 22-405. Smith v. United States, 843 F.3d 
509 (D.C. Cir. 2016). 


When movant has met its initial summary judgment burden, the nonmovant, in order to survive motion, must identify specific 
evidence in the record and articulate the manner in which that evidence supports that party's claim; this burden is not satisfied 
with some metaphysical doubt as to the material facts, by conclusory allegations, by unsubstantiated assertions, or by only a 
scintilla of evidence. Fed.Rules Civ.Proc.Rule 56(a), 28 U.S.C.A. Exxon Mobil Corp. v. U.S., 108 F. Supp. 3d 486 (S.D. Tex. 
2015). 


The nonmoving party does not need to produce evidence in a form that would be admissible at trial in order to avoid summary 
judgment. Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A. Crawford v. JP Morgan Chase NA, 983 F. Supp. 2d 1264 (W.D. Wash. 
2013). 


A non-moving party does not need to prove anything to defeat summary judgment; but a non-moving party cannot create a 
genuine issue of material fact merely by offering admissible evidence, the offered evidence must not be too conclusory, too 
speculative, or too incredible to be believed, and it must directly contradict the moving party's evidence. Christensen v. Alaska 
Sales & Service, Inc., 335 P.3d 514 (Alaska 2014). 


Complaint's exhibits, or public records regarding matters referenced in a complaint, are not outside the pleading, and courts may 
consider such documents without converting a motion to dismiss for failure to state claim into a summary judgment motion. 16 
A.R.S. Rules Civ.Proc., Rule 12(b)(6). Coleman v. City of Mesa, 230 Ariz. 352, 284 P.3d 863 (2012). 


Once moving party has established a prima facie entitlement to summary judgment, the opposing party must meet proof with 
proof and demonstrate the existence of a material issue of fact. Rules Civ.Proc., Rule 56. Hardin v. Bishop, 2013 Ark. 395, 
430 S.W.3d 49 (2013). 
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If the party moving for summary judgment makes one of the required showings that the opposing party cannot establish one 
or more elements of the cause of action, or that there is an affirmative defense to it, the burden shifts to the opposing party to 
establish a triable issue of material fact. Cal. Civ. Proc. Code § 437c(o). State Farm General Insurance Company v. Oetiker, 
Inc., 58 Cal. App. 5th 940, 273 Cal. Rptr. 3d 25 (2d Dist. 2020), review filed, (Jan. 27, 2021). 


Generally, under summary judgment procedure, a nonmovant is not required to come forward with contrary evidence until the 
party seeking summary judgment demonstrates the absence of a genuine issue of material fact. Trial Procedure Rule 56(C). 
Stafford v. Szymanowski, 31 N.E.3d 959 (Ind. 2015). 


"Impossible," as that term is used in summary judgment standard that grant of summary judgment is appropriate only when it 
would be impossible for nonmoving party to present evidence at trial warranting judgment in his favor, is meant in a practical 
sense, not in an absolute sense. Dick's Sporting Goods, Inc. v. Webb, 413 S.W.3d 891 (Ky. 2013). 


To avoid summary judgment on the basis of its affirmative defenses, the nonmoving party must do more than state its affirmative 
defense; it must offer admissible evidence in support of that defense by alleging facts in its statement of material facts sufficient 
to establish that the summary judgment record contains disputed issues of fact to generate these defenses. Lubar v. Connelly, 
2014 ME 17, 86 A.3d 642 (Me. 2014). 


Former members of workers' compensation self-insurers fund failed to demonstrate existence of a genuine issue of material fact 
precluding summary judgment for state Workers' Compensation Self-Insurer Guaranty Association in association's action to 
assess former members of fund; former members submitted no evidence in response to motions for summary judgment and did 
not initiate any discovery to obtain information they claimed they needed to avoid summary judgment. Miss. R. Civ. P. 56(c). 
Scott Penn, Inc. v. Mississippi Workers' Compensation Group Self-Insurer Guaranty Association, 235 So. 3d 85 (Miss. 2017). 


A defending party may demonstrate entitlement to summary judgment by showing that the plaintiff cannot prove one or more 
elements of the claim. Binkley v. American Equity Mortgage, Inc., 447 S.W.3d 194 (Mo. 2014). 


In opposing a motion for summary judgment, a party may not simply argue that evidentiary facts might exist to preclude 
summary judgment, nor may it rest upon the allegations of the complaint; instead, the party opposing the summary judgment 
motion must adduce evidence to justify a trial on the issues. Horne v. Los Alamos Nat. Sec., L.L.C., 2013-NMSC-004, 296 
P.3d 478 (N.M. 2013), cert. denied, (Mar. 1, 2013). 


A party opposing a motion for summary judgment cannot simply rely on the pleadings or on unsupported conclusory allegations; 
rather, a party opposing a summary judgment motion must present competent admissible evidence by affidavit or other 
comparable means that raises an issue of material fact and must, if appropriate, draw the court's attention to relevant evidence 
in the record raising an issue of material fact. N.D. R. Civ. P. 56(c). North Star Mutual Insurance v. Ackerman, 2020 ND 73, 
940 N.W.2d 857 (N.D. 2020). 


A party opposing a summary judgment motion must present competent admissible evidence by affidavit or other comparable 
means that raises an issue of material fact and must, if appropriate, draw the court's attention to relevant evidence in the record 
raising an issue of material fact. Wachter Development, Inc. v. Martin, 2019 ND 202, 931 N.W.2d 698 (N.D. 2019). 


A party opposing a summary judgment motion must present competent admissible evidence by affidavit or other comparable 
means that raises an issue of material fact and must, if appropriate, draw the court's attention to relevant evidence in the record 


raising an issue of material fact. N.D. R. Civ. P. 56. Smithberg v. Smithberg, 2019 ND 195, 931 N.W.2d 211 (N.D. 2019). 


A party resisting a properly supported motion for summary judgment may not simply rely upon the pleadings or upon 
unsupported, conclusory allegations, but must set forth specific facts by presenting competent, admissible evidence, whether 
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by affidavit or by directing the court to relevant evidence in the record, demonstrating a genuine issue of material fact. Yahna 
y. Altru Health System, 2015 ND 275, 2015 WL 7737681 (N.D. 2015). 


Party resisting a motion for summary judgment may not simply rely upon the pleadings but must present competent admissible 
evidence and must, if appropriate, draw the court's attention to relevant evidence in the record raising an issue of material fact. 
Rules Civ.Proc., Rule 56. Rooks v. Robb, 2015 ND 274, 871 N.W.2d 468 (N.D. 2015). 


When no pertinent evidence on an essential element is presented to the trial court in resistance to the motion for summary 
judgment, it is presumed that no such evidence exists. Johnson v. Bronson, 2013 ND 78, 830 N.W.2d 595 (N.D. 2013). 


The nonmoving party on a motion for summary judgment bears the burden of proving by competent evidence the existence of 
a disputed issue of material fact and cannot rest upon mere allegations or denials in the pleadings, mere conclusions, or mere 
legal opinions. Wray v. Green, 126 A.3d 476 (R.I. 2015). 


Once the moving party establishes grounds for summary judgment, the opposing party, who counters that there is a material 
factual dispute, must set forth specific facts that would constitute a genuine issue for resolution at trial. McGovern v. Bank of 
America, N.A., 91 A.3d 853 (R.I. 2014). 


The opponent to a summary judgment motion cannot simply rely upon mere allegations in the pleadings to rebut credible 
documentary evidence or affidavits, but must respond with specific facts that would justify submitting that party's claims to a 
factfinder. Vt. R. Civ. P. 56(a). In re Diverging Diamond Interchange SW Permit, 2019 VT 57, 218 A.3d 564 (Vt. 2019). 


A party may not avoid summary judgment with bare assertions concerning the truthfulness of a witness' affidavit; an affidavit 
must be countered with evidence, not speculation concerning the credibility of the attesting witness. Rules Civ.Proc., Rule 56(c). 
Miner v. Jesse & Grace, LLC, 2014 WY 17, 317 P.3d 1124 (Wyo. 2014). 


[END OF SUPPLEMENT] 
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